THIRD-PARTY ADMINISTRATOR AGREEMENTLATE MATERIAL

FOR THE UTILITY RATEPAYER ASSISTANCE PROGRAM
[bookmark: _GoBack]This Agreement (“Agreement”) is entered into this ____ day of __________, 2019, by and between Friends In Service Helping (“FISH”), and Carson City ("City"), a consolidated municipality and political subdivision of the State of Nevada, regarding FISH serving as the Third-Party Administrator (TPA) for City’s Utility Ratepayer Assistance Program.  FISH, as the TPA, and City may be individually referred to as “Party” and collectively referred to as “Parties.”
RECITALS:
WHEREAS, the City may enact ordinances under NRS 244.100 and established the URAP, CCMC 12.035, by ordinance; and 
WHEREAS, the URAP provides that the Utility Finance Oversight Committee (UFOC) shall appoint a TPA and the TPA shall contract with the City for performance of its services; and
WHEREAS, the UFOC has appointed FISH as the TPA for the URAP;
NOW, THEREFORE in consideration of the mutual covenants contained herein, the Parties mutually agree as follows:
1.	TPA’s Duties and Services.  TPA shall provide and perform the following services as TPA for the URAP.
1.1.	Creation of Applications.  Upon being selected by the UFOC as the TPA for the URAP, the TPA must design and create an application for assistance under URAP that complies with CCMC 12.035.  The applications must be submitted to and approved by the UFOC.
1.2.	Notification of Available Funds; Acceptance and Processing of Applications.

	1.2.1.	On or about February 1 of each year, the Carson City Treasurer shall notify TPA of the amounts donated to the URAP ratepayer assistance account.  If TPA is not so notified, TPA shall contact the Carson City Treasurer requesting the amount of donations in the fund.  Except as further specified in this Agreement, TPA shall award 95% of the amounts donated to eligible ratepayers who apply for URAP assistance.
	1.2.1.	If funds are available, TPA must accept ratepayer applications for URAP assistance from February 1 to April 30 of each year for assistance for the following fiscal year.
	1.2.2.	Upon receiving the applications, TPA must determine if the ratepayer is eligible for assistance.  Under CCMC 12.035.050, a ratepayer is eligible for assistance if he or she: 
· is the person in whose name the account is open;
· has continuously resided in Carson City for not less than 12 months preceding the date of the application; 
· has an annual household income that does not exceed 200 percent of the federal poverty rate; and
· has not violated CCMC 12.035.100, pertaining to obtaining fraudulent benefits under the URAP.
	1.2.3.	For those applications that TPA receives that are eligible for assistance, TPA shall determine which of the eligible ratepayers shall receive what amount of assistance.  The maximum amount of assistance that an eligible ratepayer may receive is:
· 80 percent, if the ratepayer’s income is between 0 and 125 percent of the federal poverty rate;
· 60 percent, if the ratepayer’s income is between 126 and 150 percent of the federal poverty rate; or 
· 40 percent, if the ratepayer’s income is between 151 and 200 percent of the federal poverty rate.
	1.2.4.	There is no minimum amount of assistance that an eligible ratepayer may receive.
	1.2.5.	In determining the amounts of assistance to provide to a ratepayer’s account, TPA may request from Carson City Public Works the amount of the ratepayer’s total annual bills and average monthly bill for the last year.
	1.2.6.	If the funds available permit the maximum rate of assistance for all eligible applicants, each applicant shall receive the maximum available assistance.  
	1.2.7.	If the funds available do not permit the maximum rate of assistance for all eligible applicants, TPA must award all available funds and shall determine what amount of funds, if any, to award to each eligible ratepayers.  In making this determination, TPA may use the criteria for eligibility identified in this agreement and the CCMC, and may also use other criteria that, in TPA’s discretion, bear upon the ratepayer’s need for assistance.  In no instance, however, may TPA discriminate on the basis of race, color, religion (creed), gender, gender expression, age, national origin (ancestry), disability, or sexual orientation in determining which ratepayers may receive assistance.
	1.2.8	When providing assistance to an account, TPA may specify that the assistance be in the form of a lump sum payment credited to the ratepayer’s utility account for the July account statement, or may specify an amount to be credited to the ratepayer’s utility account each month for the next fiscal year.
1.3.	Notification.  
	1.3.1.	If the TPA denies a ratepayer’s application because the ratepayer is not eligible for assistance under the URAP, the TPA must notify the ratepayer in writing of the denial and the reason(s) why the ratepayer is not eligible to receive assistance under the URAP.  
	1.3.2.	If a ratepayer is eligible for assistance, but the TPA denies a ratepayer’s application because sufficient funds are not available, the TPA must notify the ratepayer in writing of the denial and provide an explanation for the denial.
	1.3.3.	If a ratepayer is eligible for assistance and the TPA approves the ratepayer’s application for assistance, the TPA must notify the ratepayer in writing of the approval and the percentage and dollar amount of assistance that the ratepayer will receive in a lump sum or on a monthly basis.
1.4.	Reports and Invoice.  
	1.4.1.	On or before June 1 of each year, TPA shall prepare a report and provide it to the Carson City Treasurer.  The report must:
· identify all applicants that were deemed eligible assistance;
· list the applicant’s property address;
· specify the percentage of assistance that the ratepayer is receiving;
· specify the dollar amount of assistance to be credited to the ratepayer’s utility account; and
· specify whether the amount is a lump sum payment or a monthly payment.
	1.4.2.	On or before June 1 of each year, TPA must also provide a separate report to the UFOC recommending an upward or downward adjustment in the rates of assistance for the next fiscal year.
	1.4.3.	Along with its report to the Carson City Treasurer, TPA must submit an invoice to the City for 5% of the funds distributed to the eligible ratepayers. City must pay TPA by June 30.
1.5	Credit to Account; Expiration; Reapplication.  
	1.5.1.	After receiving the report, the Carson City Treasurer shall credit the utility accounts of the eligible ratepayers in the manner and amounts identified in the TPA’s report.  
	1.5.2.	Approval for assistance expires at the end of the fiscal year for which assistance was approved.
	1.5.3.	A ratepayer must reapply for assistance between February 1 and April 30 of each year to continue receiving assistance in the following fiscal year.
1.6.	Termination of Assistance.  
	1.6.1.	The Director of Public Works may request that the Carson City Treasurer immediately discontinue assistance if the Director has reasonable cause to believe that a ratepayer receiving assistance has:
· wasted water in violation of CCMC 12.01.120;
· violated any provision governing the limitation on irrigation in CCMC 12.01.130; or
· has obtained assistance under the URAP by submitting false or fraudulent statements or documents.
		1.6.2.	If assistance is discontinued, the Director must notify the ratepayer in writing via first-class mail or other commercially reasonable delivery method.
1.7.	Qualifications.  At all time during the duration of this contract, the TPA must:
· be duly organized under the laws of Nevada as a charitable organization that the secretary of treasury has determined to be tax exempt pursuant to the provisions of 501(c)(3) of the Internal Revenue Code, 26 U.S.C. § 501(c)(3);
· have a valid City business license;
· obtain all other necessary permits or licenses, and comply with any applicable federal, state, or local laws, to enable TPA to provide the services under this Agreement.
2.	Term and Termination. 
	2.1.	Effective Date; Initial Term.  This Agreement is effective on the date of the last authorized signature. The initial term of this Agreement shall begin on April 1, 2019, and continue until June 30, 2019.
	2.2.	Renewal Terms.  On or before expiration of the initial term or of any subsequent term, a Party may renew this Agreement for a subsequent 3-year term by providing the other Party 30-day’s notice of its intent to renew.  This Agreement will then be renewed for a subsequent term unless the other Party provides written notice that it declines to renew this Agreement.  Any renewal by the City must be approved by the UFOC.  This Agreement may only be renewed for four renewal terms, and will terminate after the fourth renewal term.
	2.3.	Unilateral Termination.  This Agreement may be terminated at any time by either Party with or without cause by providing written notice to the other Party, without penalty to the terminating party.
5.	Independent Contractor.  TPA shall be deemed to be an independent contractor and, subject to the terms of this Agreement, shall have the sole right to supervise, manage, operate, control, and direct the performance of its duties under this Agreement. Nothing in this Agreement may be deemed or construed to create a partnership or joint venture, to create relationships of an employer-employee or principal-agent, to convey ownership of any asset, or to otherwise create any liability for one Party whatsoever with respect to the indebtedness, liabilities, and obligations of the other Party.
3.	Liability Limitations.  City does not waive and intends to assert available NRS Chapter 41 liability limitations in all cases. The contract liability of the Parties under this Agreement does not include punitive damages. Liquidated damages shall not apply unless otherwise expressly provided for elsewhere in this Agreement. Subject to section 2.3, damages against the City shall be limited to amounts contractually owed to TPA under this Agreement.
4.	Indemnification.  To the extent permitted by law, including, but not limited to, the provisions of NRS Chapter 41, each Party shall indemnify, hold harmless and defend, not excluding the other’s right to participate, the other Party from and against all liability, claims, actions, damages, losses, and expenses, including but not limited to reasonable attorney’s fees and costs, arising out of any alleged negligent or willful acts or omissions of the indemnifying Party, its officers, employees and agents. Such obligation shall not be construed to negate, abridge, or otherwise reduce any other right or obligation of the indemnity which would otherwise exist as to any Party or person described in this Section.
4.	Insurance.  TPA must maintain, at its sole expense, all insurance necessary to perform the services in this Agreement, including comprehensive general liability insurance. City must be named as an additional insured. TPA’s employees or volunteers are not employees of the City and the City’s workers compensation and other insurance will not cover TPA’s employees or volunteers.
6.	Successors; Assignment.  This Agreement shall bind the successors and assigns of the respective Parties. The Parties may not assign, transfer, or delegate any rights, obligations or duties under this Agreement without the prior written consent of the other Party.
7.	Public Records.  Pursuant to NRS 239.010, information or documents, including this Agreement, may be open to public inspection and copying. City will have the duty to disclose, unless particular information or documents are made confidential by law or a common law balancing of interest.
8.	Confidentiality.  TPA shall keep confidential all information and documents, in whatever form, received from the applicants or from the City, or produced or prepared by TPA, unless otherwise required by law. Such information and documents shall be the exclusive property of City and, TPA shall not use, willingly allow, or cause to have such materials used for any purpose other than performance of TPA’s obligations under this Contract without the prior written consent of CITY. 
8.	Records; Retention; Inspection, Return.  TPA shall keep and maintain full, true, and complete records, agreements, books, and documents pertaining to this Agreement for a period of three years. At the reasonable request of the City, TPA agrees to present, at any reasonable time, such records, agreements, books, and documents for inspection, examination, review, audit, and copying at any office where such records, agreements, books, and documents are maintained. Upon termination of this Agreement, TPA shall promptly deliver to City all records agreements, books, documents, and other information concerning the URAP.
10.	Proper Authority.  The Parties represent and warrant that the person executing this Agreement on behalf of each Party has full power and authority to enter into this Agreement.
11.	Counterparts.  This Agreement may be executed in one or more counterparts, each of which will be deemed an original and all of which together will constitute one and the same instrument.
12.	Severability.  If any provision contained in this Agreement is held to be unenforceable by a court of law or equity, this Agreement will be construed as if such provision did not exist and the non-enforceability of the provision will not render any other provision or provisions of this Agreement unenforceable.
13.	Force Majeure.  Neither Party shall be deemed to be in violation of this Agreement if it is prevented from performing any of its obligations hereunder due to strikes, failure of public transportation, civil or military authority, act of public enemy, accidents, fires, explosions, or acts of God, including, without limitation, earthquakes, floods, winds, or storms.  In such an event the intervening cause must not be through the fault of the Party asserting such an excuse, and the excused Party is obligated to promptly perform in accordance with the terms of the Agreement after the intervening cause ceases.
14.	Governing Law; Jurisdiction.  This Agreement and the rights and obligations of the Parties shall be governed by and construed according to the laws of the State of Nevada.  The Parties consent to the jurisdiction of, and agree that disputes will be resolved by, the courts of the First Judicial District Court of the State of Nevada in Carson City.
16.	Remedies.  Except as otherwise provided for by law or this Agreement, the rights and remedies of the Parties shall not be exclusive and are in addition to any other rights and remedies provided by law or equity, including, without limitation, actual damages, and to a prevailing Party reasonable attorney’s fees and costs. The Parties agree that, in the event a lawsuit is filed and a Party is awarded attorney’s fees by the court, for any reason, the rate applied to recoverable attorney’s fees shall not exceed the rate of $125 per hour. 
17.	Notice.  All notices or other communications required or permitted to be given under this Agreement must be in writing and will be deemed given if delivered: personally by hand; by facsimile with simultaneous regular mail; or mailed certified mail, return receipt requested, and addressed to the other Party at the following address:

Notice to TPA

Jim Peckham, Executive Director 
FISH
138 E. Long St.
Carson City, NV  89706
775-882-3474 Ext # 101






Notice to CITY

Darren Schulz, Director
Public Works
3505 Butti Way
Carson City, Nevada 89701
(775) 887-2355

Either Party may, by notice in writing sent to the other Party as described above, designate a different mailing address to which or a different person to whose attention all such notices or demands must thereafter be addressed.
19.	No Third-Party Beneficiary.  None of the provisions of this Agreement, express or implied, are intended or will be construed to give the public; any member of the public; or any other person or entity the status of a third-party beneficiary or any legal or equitable right, benefit, remedy, or claim of any nature under or with respect to this Agreement, or any provision of this Agreement. The Parties intend that this Agreement and all of its provisions and conditions are for the sole and exclusive benefit of the Parties to this Agreement and their respective successors and assigns.
20.	No Waiver of Breach.  Failure to declare a breach or the actual waiver of any particular breach of this Agreement or its material or nonmaterial terms by either Party shall not operate as a waiver by such Party of any of its rights or remedies as to any other breach.
22.	Amendments and Modification.  Unless otherwise expressly authorized by the terms of this Agreement, no modification or amendment to this Agreement is binding upon the Parties unless it is in writing and signed by the Parties.
23.	Entire Agreement.  With respect to the subject matter of this Agreement, this Agreement and its integrated attachments constitute the entire agreement of the Parties; is the complete and exclusive statement of the promises, representations, negotiations, discussions, and other agreements that may have been made; and supersedes all prior negotiations, discussions, and representations between the Parties.


	IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be signed and intend to be legally bound thereby. 
CARSON CITY					CITY’S LEGAL COUNSEL
PUBLIC WORKS DIVISION			CARSON CITY DISTRICT ATTORNEY
							APPROVED AS TO FORM:


By:________________________________		By:________________________________
	Darren Schulz		 				Deputy District Attorney
	Director, Public Works


Dated: _____________________________		Dated: _____________________________


ATTEST:


By: ____________________________
	Aubrey Rowlatt
	Carson City Clerk


FISH						


By:________________________________	
	Jim Peckham, Executive Director	


Dated: _____________________________	
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